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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

V.

Nos. 46791-2019

& 46792-2019

)
)

Ada County Case Nos.

)

CR01-17-12678

& CR01-18-40867

)

TIMOTHY GARDNER KELLY, JR.,

)
)

Defendant-Appellant.

RESPONDENT’ S BRIEF

)
)

183$
Has Kelly

failed to establish that the district court

abused

its

discretion,

either

by

revoking probation in case 46791, declining t0 place him on probation in case 46792, 0r by
denying his Rule 35 motions for reduction of sentences in both docket number 46791 and

46792?

Kelly Has Failed To Establish That The District Court Abused
In docket

Its

Sentencing Discretion

number 46791, Kelly was convicted 0f burglary and grand theft, and

the district

court imposed concurrent, uniﬁed sentences 0f eight years, with four years ﬁxed, ran the

sentences concurrent to

Ada County Case CR01-16-29033, and suspended

the sentences for

eight years. (R., pp.60-67.) About a year later, the state filed a motion for bench warrant
probation violation, alleging that Kelly had violated the terms of his probation by committing the
new crimes of possession of methamphetamine, possession of marijuana, and possession of drug
paraphernalia (resulting in the charges in docket number 46792), possessing firearms and/or
weapons, using marijuana, failing to report to his supervising officer, failing to obtain permission
from supervising officer before changing residences, failing to maintain full-time employment,
absconding from supervision, failing to pay fines, fees, funds, surcharges and/or costs, and
failing to pay restitution. (R., pp.68-70, 128-29.) Kelly admitted to the first allegation of
possession of methamphetamine, and the district court accepted the admission. (R., p.98.)
In docket number 46792, the state charged Kelly with possession of methamphetamine,
possession of a firearm, possession of marijuana, and possession of drug paraphernalia. (R.,
pp.146-47.) Pursuant to a plea agreement, Kelly pled guilty to possession of methamphetamine,
and the state dismissed the remaining charges. (R., pp.149-50.)
At a combined sentencing and disposition hearing for both cases, the district court
revoked Kelly’s probation and executed his underlying sentences in docket number 46791, and,
in docket number 46792, the district court imposed a unified sentence of seven years, with three
years fixed, and ordered that the sentence run concurrently with Kelly’s sentences in docket
number 46791. (R., pp.106-09, 171-74.) Kelly filed a notice of appeal in both cases, timely
from the district court’s order revoking probation and executing his underlying sentences in
docket number 46791, and timely from the judgment of conviction in docket number 46972. (R.,
pp.115-17, 183-85.)
Kelly filed a timely Rule 35 motion for reduction of sentence in each case, and asked the
district court to grant leave in order to supplement the motion with supporting documentation

2

and/or other evidence.

(R., pp.1 12, 180.)

The

district court

entered an order granting Kelly’s

leave t0 supplement his motions for a period of 120 days. (R., pp.1 13-14, 181-82.) Kelly ﬁled a

supplement to his Rule 35 motion for reconsideration 0f his sentences, and the

district court

subsequently denied his Rule 35 motion for a reduction 0f sentence in each case. (Aug, pp. 1-2.)

A
within

its

trial

court’s decision regarding Whether imprisonment 0r probation

discretion.

(citations omitted);

State V. Reber, 138 Idaho 275, 278, 61 P.3d 632,

LC.

§

The goal 0f probation

19-2601(4).

rehabilitation while protecting public safety.

251, 253 (Ct. App. 2016) (citations omitted).

an abuse of discretion

if

it is

A decision t0

650 P.2d 707, 709

(Ct.

_, 367 P.3d

is

I_d.

(citing

The

district court

extensive, including his

Tr., p. 12, L.

0n probation); PSI, pp.5-9 (criminal

was not a

deemed

App. 1982)).

continued law-breaking during the history of this case. (1/10/19

court concluded that this

App. 2002)

Will not be

deny probation

the district court’s decision t0 not grant probation.

R., pp.71-73 (performance

is

foster the probationer’s

Cheatham, 159 Idaho 856,

considered Kelly’s criminal history, which began as a juvenile and

ﬂ alﬂ

(Ct.

consistent with the criteria articulated in LC. § 19-2521.

State V. Toohill, 103 Idaho 565, 567,

The record supports

State V.

is to

635

appropriate

is

10

—

p. 13, L. 23;

The

history)1.)

“typical substance abuse case” because

it

district

had other

“criminogenic elements” like theft and gun possession that posed “a real risk t0 the community.”
(1/10/19 Tr., p. 12, L. 10

—

p. 13, L. 23.)

For these reasons, the

district court rejected

court and retained jurisdiction as Viable options. (1/10/19 Tr., p. 14, Ls. 2-8.)

determination that community protection required imposition of sentence
facts

1

The

is

both drug

district court’s

supported by the

of this case.

PSI page numbers correspond With the page numbers of the electronic ﬁle “Kelly 46791
46792 psi.pdf.”

&

Kelly argues that his “criminal activities are a direct consequence of his substance abuse
issues” and that he has “expressed a desire t0 stop using drugs,” and, therefore, “the district court

abused

its

discretion

by

pp. 4-5.) This argument fails for

the district court’s

him

failing t0 afford

ﬁnding

a second chance at probation.”

two reasons.

that this case

First,

was not a

it

fails t0 address,

much

(Appellant’s brief,

less

show

error in,

“typical substance abuse case” because

it

has

“other criminogenic elements” such as theft and ﬁrearms that create a “real risk t0 the

community.” (1/10/19

Tr., p. 13, L. 5

—

p. 14, L. 1.)

Second,

history 0f rehabilitation through probation.

(E, gg,

Kelly has shown no abuse 0f discretion in the

district court’s

community required imposition of the
Kelly next asserts that the

enable

him

into the

AA/NA

district court

abused

7”

fully.

address Kelly’s failed

PSI, pp. 5-10; R., pp. 71-74, 84-85.)

determination that protection of the

its

discretion

light

by denying

his

Rule 35

0f the fact that he was working

at

meetings, and desired that his ﬁxed time be reduced “‘to

to get into treatment sooner rather than later,

community

fails t0

sentences.

motions for reduction of his sentences in both cases, in

Crapo Seeding, attending

it

and begin the process

(Appellant’s brief, pp.5-6 (quoting Aug., p.

1).)

t0 transition

back

If a sentence is

within applicable statutory limits, a motion for reduction 0f sentence under Rule 35

is

leniency, and this court reviews the denial of the motion for an abuse 0f discretion.

m

a plea for

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). T0 prevail on appeal, Kelly must

“show

that the sentence is excessive in light

provided t0 the

district court in

of

new

or additional information subsequently

support of the Rule 35 motion.” Li. Kelly has failed to satisfy

his burden.

Kelly has failed to provide any
sentences.

new

information that entitles

In support 0f his Rule 35 motions, Kelly explained

him

to a reduction

0f his

what he had done While

incarcerated to “better himself,” such as working at Crapo Seeding, attending

and wanting
p.1.)

The

to

complete the Advance Practice Rider Program.

district court

planned to attend

was aware

AA/NA

court abused

In

its

its

discretion

time of the disposition/sentencing hearing that Kelly

at the

When

it

(1/10/19 Tr., p.9,

Crapo Seeding, While laudable, does not show

at

that the district

denied his Rule 35 motions for a reduction 0f his sentences.

order denying Kelly’s Rule 35 motions, the district court stated, “While the Court

appreciates the Defendant’s desire to complete rehabilitative

eligible for parole

and return

to the

community, there

crimes before real rehabilitation will be effective.”

“new” information

in support

that his sentences

were excessive.

establish

(Appellant’s brief, p.6; Aug.,

meetings and desired substance abuse treatment.

L.19 — p.10, L.7.) Kelly’s work

AA/NA meetings,

is

programming so

a need for

(Aug,

p. 5.)

that

some punishment

he can be
that ﬁts the

Because Kelly presented no

0f his Rule 35 motions, he has failed to demonstrate in the motions

any basis for reversal of the

Having

failed t0

district court’s

make such

a showing, he has failed t0

order denying his Rule 35 motions.

Conclusion

The

state respectfully requests this

both cases and the

district court’s orders

Court to afﬁrm Kelly’s convictions and sentences in

denying Kelly’s Rule 35 motions for reduction of

sentence in both cases.

DATED this 2nd day 0f October, 2019.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

ALICIA HYMAS
Paralegal
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